Chapter 4: Establishing Responsibility and Legal Authority

Purpose: This program component is where
the legal and administrative authority is
established to regulate, respond and enforce
illicit discharges in the community. The
component also reviews local plumbing
codes to ensure that inappropriate
connections are prohibited, and develops a
tracking system to locate illicit discharges
and track management response.

Method(s): Several methods are used

to implement this program component,
including development of a new or amended
illicit discharge control ordinance and the
creation of a relational computer database
for internal and external tracking of illicit
discharges.

Desired Product or Outcome(s):

a) Pass or amend a local ordinance that
defines the lead regulatory agency,
defines the range of illicit discharges to
be covered, and specifies the range of
enforcement mechanisms.

b) Establish an internal and external
reporting and tracking system. The
internal system is structured around the
training/education of municipal staff
to define and facilitate appropriated
response and enforcement procedures.
An external system or hotline links
to the internal system and assists in
response and enforcement by providing
access to the public for reporting.

Budget and/or Staff Resources Required:
Establishing responsibility, legal authority
and an effective tracking system can take as
little as a month of staff effort to complete if
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no major surprises or unforeseen costs are
encountered in the process. However, the
actual time-frame to adopt an ordinance or
fund a response system, for example, is often
much longer, given the crowded schedules
of elected officials and timing of the local
budget processes. Adoption of the ordinance
and the actual budget authorization may
require multiple votes over many months or
years. Continuous engagement and education
of key advisors, agency staff and elected
officials are needed throughout the effort.
Where hotlines exist (covering a range of
municipal functions), significant staff and
infrastructure savings should be realized.
The primary hurdle in this instance will be
employee training and education.

Integration with Other Programs: Public
education to advertise the hotline and
municipal training to educate employees
across departments and agencies are

the primary areas where this program
component can be integrated with other
community-wide initiatives. The hotline
can be used to report other watershed

and water quality problems (e.g., ESC,
dumping, sanitary sewer overflows). Good
coordination should occur between tracking
repair costs and determining appropriate
fine levels for enforcement purposes.

Three critical decisions are needed to
implement this program component—
what local agency will be responsible for
administering the IDDE program, will it
have adequate legal authority to do its job,
and how will illicit discharges be tracked.
Guidance is offered below to help program
managers make these decisions.
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4.1 Identify Responsible
Department/Agency

For most communities, the IDDE program
will be established under the same agency
or department that oversees all other MS4
NPDES requirements (e.g., Department of
Environmental Protection, Department of
Public Works, Department of Health, etc.).
For small communities, IDDE program
administration and implementation may be
wrapped into the broad duties of just a few
staff. For larger communities, or where there
are significant known problems associated
with illicit discharges, a community may
elect to have a dedicated department division
with core staff. In either event, the agency
and individuals responsible for the program
should be well identified along with a clear
understanding of program purpose, goals
and actions.

Other local departments may already have
authority over certain aspects of illicit
discharges. Therefore, close coordination and
communication with different departments
is essential, and consideration should be
given to consolidating responsibilities and
authority. If consolidation is not pursued,
regular inter-departmental briefings, training
sessions, and data sharing will enhance
program effectiveness and reduce the
likelihood of significant lag times between
discovery of a discharge and enforcement

or correction due to split responsibilities
between departments.

In some cases, communities may want to
consider collaborating with adjacent or
nearby permittees in order to form a regional
approach to addressing illicit discharges.
This might be appropriate in situations where
municipalities share a common receiving
water, and program implementation is
conducted on a watershed management basis.

4.2 Develop Local lllicit
Discharge Ordinance

A community must demonstrate that it has
adequate legal authority to successfully
implement and enforce its IDDE program.
In fact, establishing legal authority is one

of the required components identified in
Phase Il regulations, and can be identified

as a measurable goal. Guidance is provided
below on how to develop an IDDE ordinance
to establish legal authority.

Reviewing What You Have

Communities with illicit discharge
prohibitions in place have typically invoked
legal authority using one or more of three
mechanisms:

1. Storm water ordinance that prohibits
illicit discharges to the drainage network

2. Plumbing code that prohibits illicit
connections to the drainage network

3. Health code that regulates the discharge
of harmful substances to the drainage
network

A few concerns arise with the second and
third mechanisms. One example is plumbing
codes that only prohibit illicit connections
fail to address other common discharges,
such as indirect discharges, illegal dumping,
or failing infrastructure. Similarly, exclusive
reliance on health codes to regulate illicit
discharges may not pick up discharges that
are not harmful to human health, such as
groundwater or potable water infiltration
and residential irrigation return flows. With
some revision and expansion, one or all of
these existing mechanisms can meet the
needs of the IDDE program. Alternatively, a
new, stand-alone illicit discharge ordinance
can be developed that supercedes all other
related codes.
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CASE STUDY

The City of Raleigh is an NPDES Phase I community. The Water Quality Group (WQG)
within the Public Works Department oversees the City's illicit discharges program.
The WQG was created in the early 1990s to be responsible for surface water quality
across the City and o ensure compliance with the City’s NPDES permits. Prior to that,
various departments within city government handled water quality issues.

Raleigh's Illicit Discharge Ordinance was adopted in the second year of their original

NPDES Phase I permit. The ordinance clearly defines and prohibits illicit discharges

and illicit connections; requires containment and clean-up of spills/discharges to, or

having the potential fo be transported to, the storm drain system (it is also standard
operating procedure that the City fire chief be notified of any spills immediately);
allows for guaranteed right of entry for inspection of suspected discharges and

connections; and outlines escalating enforcement measures, including civil penalties,

injunctive relief, and criminal penalties.

Although the WQG runs the IDDE program, some functions are undertaken by the
City's Public Utilities Department (e.g., fixing problems in the sanitary line, conducting
dye and smoke testing, television inspection of the lines).

Raleigh began with a flat annual IDDE budget based on their past experience of what
the program costs to run. More recently, the program began receiving additional funds
from the City's storm water utility. A portion of the budget is allocated for testing.
Cleaning and correction costs are funded through various budgets depending on the
illicit discharge source. The WQG also budgets for two specialists: one is responsible
for enforcement and dealing with citizen complaints and the other is responsible for
monitoring and tracing the source of problems. The cost of television inspection and
smoke testing is included in the Public Utilities Department budget.

Source: Senior (2002, 2004)

The length and complexity of an IDDE e Investigate suspected illicit discharges
ordinance is largely a local community

decision. Appendix B provides a model e Require and enforce elimination of illicit

ordinance that may be adapted to meet the discharges
specific needs of local communities. e Address unique conditions or
requirements

Some key components that should be
addressed to ensure full authority to prevent
and correct illicit discharges include the
following:

e Prohibit illicit discharges
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Defining What is lllicit

An IDDE ordinance should clearly define
and/or identify illicit discharges and clearly
state that these discharges are prohibited.
Some communities may prefer to provide a
short, concise definition of illicit discharges,
while others may wish to list specific
substances or practices that qualify as illicit
discharges. However, if a detailed list is
provided in the ordinance, a qualifying
statement should follow in order to include
polluting discharges not specifically listed.

[llicit connections should also be defined in
the ordinance. These connections include
pipes, drains, open channels, or other
conveyances that have the potential to allow
an illicit discharge to enter the storm drain
system. The prohibition of illicit connections
should be retroactive to include connections
made in the past, whether or not the
connection was permissible at the time. This
is especially important if historic plumbing
codes or standards of practice allowed for
connection of laterals and drains (e.g., shop
floor drains) to the MS4.

Lastly, the ordinance should identify
categories of non-storm water discharges or
other flows to the MS4 that are not considered
illicit. For example, the Phase II rule exempts
discharges resulting from fire fighting
activities. Other activities that are commonly
exempt include discharges from dye testing
and non-storm water discharges permitted
under an NPDES permit, provided that the
discharger is in full compliance with the
permit. The following categories of non-storm
water discharges do not need to be addressed
in the IDDE program unless the operator of
the regulated small MS4 designates them as
significant contributors of pollutants:

e Water line flushing

e Landscape irrigation

e Diverted stream flows

e Rising ground waters

e Uncontaminated ground water infiltration
e Uncontaminated pumped ground water
e Discharges from potable water sources
e Foundation and footing drain water

e Air conditioning condensation

e [rrigation water

e Springs

e Water from crawl space pumps

e Lawn watering

e Individual residential car washing

e Flows from riparian habitats and
wetlands

In some cases, communities will need to
assess unique local discharges of concern
and ensure that they are properly addressed
within the ordinance. Examples of unique
conditions or requirements sometimes
included in IDDE ordinances are septic
system provisions, plumbing codes, point of
sale dye testing, and pollution prevention plan
requirements for certain generating sites.

Provisions for Access and
Inspection

Although many communities report that
most property owners cooperate when asked
for access for illicit discharge investigations,
this should never be taken for granted.
Indeed, the right of access to private property
for inspections is an essential provision of
any IDDE ordinance. The ordinance should
provide for guaranteed right of entry in case
of an emergency or a suspected discharge or
at any time for routine inspections, such as
dye or smoke tests.
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The ordinance should also clarify that
right of entry applies to all land uses in the
community, and that proof of discharge

is not required to obtain entry. It should
also state the responsibility of the property
owner to disarm security systems and
remove obstructions to safe and easy access.
Enforcement actions should be established
for property owners that refuse access,
including the ability to obtain a search
warrant through the court system.

Types of Enforcement Tools

An IDDE ordinance should define a range
of enforcement tools so the responsible
agency can effectively handle the wide
range of illicit discharge violations it is
likely to encounter. Potential enforcement
tools can range from warnings to criminal
prosecution. The choice of enforcement
tools should be based on volume and type of
discharge, its impact on water quality and
whether it was intentional or accidental. In
addition, it is helpful to spell out the specific
activities that trigger progressively greater
enforcement. Table 12 summarizes the range
of enforcement tools that have been used by
communities to respond to illicit discharges.

The ordinance should provide for escalating
enforcement measures to notify operators

of violations and to require corrective

action. Voluntary compliance should be
used for first-time, minor offenders, while
more serious violations or continued non-
compliance may warrant a more aggressive
enforcement approach. Finally, the ordinance
should include methods for appeal to provide
owners with avenues for compliance.

Establish a Tracking and Reporting
System

Communities need to develop tracking
and reporting systems to support the entire
IDDE program, including enforcement. A
relational database with geospatial features
provides the greatest flexibility to cover
multiple program objectives. From a legal
standpoint, tracking systems are important
for historical documentation of problems
and corrective actions. More details on
designing and operating a tracking system
are described in subsequent chapters.
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Table 12: Summary of IDDE-Related Enforcement Tools

Type of Enforcement Action Description

Written Warning with e Applies to first time, minor violations (Field staff should have

Voluntary Compliance authority to do this)

Written Notice of Violation e Should clearly state description of remedial measures necessary,

Ordering Compliance time schedule, penalties assessed if it doesn’t happen, and timeframe
for appeal

Administrative Penalties ¢ Daily financial penalty imposed by a responsible department for each

day violation remains unfixed

Civil Penalties e Daily financial penalty imposed by judicial authority for each day
violation remains unfixed

Compensatory Action ¢ In lieu of enforcement proceedings or penalties, impose alternative
compensatory action, e.g., storm drain stenciling, etc.

Criminal Prosecution e Applies to intentional and flagrant violations of ordinance
e Each day discharge continues is typically a separate offense
e Can result in fines and imprisonment

Cost of Abatement of the e Applies when jurisdiction remedies the discharge or conducts cleanup,
Violation/Property Liens but may also be used to recoup administrative costs

e May constitute a property lien if not paid within certain timeframe
Emergency Cease and e Applies when ordinance continues to be violated
Desist Order e Requires immediate compliance with ordinance by halting operations/

terminating discharges
e May be a written or verbal order to remove illicit discharge

Suspension of Water or e Applied in emergency situations to immediately discontinue

Sewer Service discharge to MS4

e May be applied as enforcement measure when property owner does not
comply/fix the problem within timely manner

Stop Work Order o Typically applies to discharges associated with construction activity
e No further work can be done until compliance is achieved
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